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There had been much speculation in the monthswollpthe Supreme Court’s decision
in Davis v. FEG' striking down the federal law “Millionaire’s Amentent,” about
whether and how the decision would impact lawsthislenging the constitutionality of
public financing program trigger provisions. Faample, the reauthorization of a public
financing pilot program in New Jersey, which waigjioally enacted in 2005 and
reauthorized in 2007, was abandoned by State Adge3pleaker Joseph Roberts in
September of this year over concern’s that theddvigger provisions are
unconstitutionaf. Such concerns were then fueled by an Arizonar&district court
decision suggesting that public financing prograggers are likely unconstitutional
under the Supreme Courfxavisdecision®> Speaker Roberts, for example, explicitly
cited the ﬁrizona decision as the reason he gave Jesey’s public financing program a
“time out.’

The concerns regarding the constitutionality oflputinancing program trigger
provisions, however, should be put to rest by ther&@me Court’s decision in November
to leave standing a recent federal appellate amraision explicitly upholding as
constitutional a public financing program triggeoyision. InDuke v. Leakethe U.S.
Court of Appeals for the Fourth Circuit ruled thsibrth Carolina’s provision of
matching funds under [its trigger provision] does violate the First Amendment
because the Act does not coerce candidates initegdpto the public financing system.”
Because the appellate court had rendered its dadisDukeprior to the Supreme
Court’s decision irbavis, the plaintiffs/appellants appealed the decismthe Supreme
Court—arguing that the Supreme Coui@avisdecision made clear that the Fourth
Circuit had erred in upholding the North Carolingder provision. The Supreme Court,
however, denied the appeak( denied the petition for certiorari) and left stang the
Fourth Circuit decision ibuke The Supreme Court’s denial of the appedukeis
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strong evidence that a majority of the Supreme Caelreves the Fourth Circuit
correctly upheld as constitutional the North Caralirigger provision notwithstanding
the Supreme Court’s June decisiobiavis

This memo analyzes the Supreme Court’s decisi@awis and the Fourth Circuit’s
decision inDuke in an effort to highlight the important differeexbetween the statutes
examined in the two cases—differences that shaald tourts to follow the rationale of
the Fourth Circuit'©Dukedecision to conclude that public financing progtaigger
provisions areot unconstitutional.

l. Davisv. FEC and the Millionaire’s Amendment

A brief review of what was actually litigated Davisis in order, to lay a foundation for
comparison between the Millionaire’s Amendment pablic financing program trigger
provisions. Under federal law, candidates forth®. House of Representatives are
typically subject to a $2,300 per election conttidw limit, as well as a limit on
coordinated party expenditurase( expenditures made by a political party in
coordination with the candidate benefiting from éxgenditure). Importantly, as the
Court noted on the first page of Davisopinion, “[ulnder the usual circumstances, the
same restrictions apply to all the competitorsaf@eat and their authorized committe®s.
But under the Millionaire’s Amendment, as fhavis Court explained, when a candidate
for the U.S. House of Representatives spent persomds in excess of $350,000, “a
new, asymmetrical regulatory scheme [came] intg.pfaThe self-financing candidate
remained subject to the original $2,300 contributimit and coordinated spending limit,
while a non-self-financing opponent was permitedeiceive contributions up to treble
the original limit {.e., $6,900 rather than $2,300) and the coordinatety ppending

limit was eliminated.

The legal claim irDaviswas that a self-financed candidate’s First Amemimghts are
violated when such candidate’s spending triggezs@asymmetrical regulatory scheme”
of differential contribution limits. In assessiagy claims that the First Amendment has
been violated, the Court engages a two-step asalysist, the Court examines the
challenged statute to determine whether it doéganburden activity protected by the
First Amendment. Second, in the event that thdexged statute does burden First
Amendment activity, the Court determines whetheredhs any government interest
sufficient to justify the burden.

A. Millionaire’s Amendment “Burden” Analysis
The Court began its “burden” analysis of the Mitlare’s Amendment by noting that in

its 1976 decision iBuckley v. Valebthe Court had rejected a cap on candidate
expenditure of personal funds as violative of tirstAmendment. The Court went on
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to find that, though the Millionaire’s Amendmentdnot impose a cap on a candidate’s
expenditure of personal funds, it impose[d] an enpdented penalty on any candidate
who robustly exercises that First Amendment rigfit/h the Court’s view, the
Millionaire’s Amendment burdened First Amendmerntiaty because it:

[R]equire[d] a candidate to choose between the Rimseendment right to
engage in unfettered political speech and subjet¢tdiscriminatory
fundraising limitations Many candidates who can afford to make large
personal expenditures to support their campaignsahnaose to do so
despite [the Millionaire’s Amendment], but they rhakoulder a special
and potentially significant burden if they makettblaoice. SeeDay v.
Holahan 34 F.3d 1356, 1359-1360 (C.A.8 1994) (concludhag a
Minnesota law that increased a candidate’s expearaditmits and
eligibility for public funds based on independerpenditures against her
candidacy burdened the speech of those makingtiependent
expenditures) . . 1%

The Court continued: “Under [the Millionaire’s Am#ment], the vigorous exercise of
the right to use personal funds to finance campsygech producdandraising
advantagegor opponents in the competitive context of elesitpolitics.™?

B. Millionaire’s Amendment “Government Interest” Analy sis

Having concluded that the Millionaire’s Amendmentdened First Amendment activity,
the Court proceeded to step two of its constit@i@malysis—determining whether there
was any government interest sufficient to justifg burden. The government offered
three interests and the Court rejected them atkt,khe Court rejected the argument that
the burden was justified by a governmental interestiminating corruption, noting that
the Court had found iBuckleythat a candidate’s “reliance on personal furedkiceshe
threat of corruption*® posed by private contributions and that by disagimg the use of
personal funds the Millionaire’s Amendment disserthee anticorruption interest.
Second, the Court rejected the government’s arguthahthe Millionaire’s
Amendment’s “asymmetrical limits are justified besa they ‘level electoral
opportunities for candidates of different persomealth,” noting that the Court’s prior
decisions “provide no support for the propositibattthis is a legitimate government
objective.™ Finally, the Court rejected the government’sroléat the asymmetrical
limits are justified because they “ameliorate[] tedeterious effects” of existing
contribution limits that “make it harder for candids who are not wealthy to raise funds
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and therefore provide a substantial advantage éaitivy candidates™® Without judging
the merits of this argument, the Court concluded the “obvious remedy is to raise or
eliminate those limits,” not to burden the speetkelf-financed candidates through
asymmetrical treatment under the [Hw.

Il. Dukev. Leake and Public Financing Program Trigger Provisions

In Duke the Fourth Circuit considered a constitutionall@nge to a North Carolina state
law provision that triggers additional public fundifor a candidate participating in the
voluntary public financing program if the “fundsapposition” to the publicly-financed
candidate exceed specified amoufit§Funds in opposition” are defined by the law “to
include the amount any one nonparticipating cartditias raised or spent (whichever is
greater) plus the amount that independent entigeg spent to support the
nonparticipating candidate or to oppose the pasidig candidate’® The trigger
amounts under the statute vary for primary and igeméections and are based on several
factors. In 2006, for example, the trigger amdonta supreme court primary election
was $74,280, while the trigger amount in the gdrslestion was $216,658. “Funds in
opposition” exceeding the trigger amounts are neatchith additional public funds for
participating candidates up to two times the triggraount**

In Duke “the plaintiffs’ First Amendment argument agaitts# matching funds provision
[was] that it ‘chill[s] and penalize[s] contributie and independent expenditures made on
behalf of [nonparticipating] candidate$?” The court, however, disagreed, concluding:

[T]he state’s provision of matching funds does martden the First
Amendment rights o nonparticipating candidatesor.independent
entities . . . that seek to make expenditures dialbef nonparticipating
candidates. The plaintiffs remain free to raise sggend as much money,
and engage in as much political speech, as thesedeBhey will not be
jailed, fined, or censured if they exceed the ®giggmounts. The only
(arguably) adverse consequence that will occuradistribution of
matching funds to any candidates participatindnegublic financing
system. But this does not impinge on the plaisitifirst Amendment
rights. To the contrary, the distribution of théseds “furthers, not
abridges, pertinent First Amendment values” by @nguhat the
participating candidate will have an opportunityettggage in responsive
speectf?

181d. at 2774.
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The Fourth Circuit irDbukeexplicitly rejected the reasoning of the Eightmo@it Court
of Appeals inDay v. Holahar—a case cited by the Supreme CourDaviswithout
substantial discussion. Day, the Eighth Circuit “struck down a matching funds
provision, reasoning that the potential ‘self-cesb@p’ created by the scheme ‘is no less
a burden on speech . . . than is direct governcemorship.”?* The Fourth Circuit in
Dukefound theDay court’s reasoning “unpersuasive,” noting thaay's key flaw is that
it equates the potential for self-censorship céliea matching funds scheme with
‘direct government censorship?™ RejectingDay, theDukecourt instead endorsed the
reasoning of more recent Eighth Circuit decisioR@senstiel v. Rodrigug2as well as
the First Circuit decision iDaggett v. Comm’n on Governmental Ethics & Election
Practice$’ and the Sixth Circuit decision {Bable v. Pattoff—all of which upheld
public financing trigger provisions.

Perhaps encouraged by the Supreme Court’s pasfergmce, without discussion, to the
Day decision in Supreme CourtZavisopinion, plaintiffs/appellants iBukefiled a

petition for a writ of certiorari with the Suprer@®urt, hoping at least four justices (the
number necessary for the Court to grant the pajitiuld view the Fourth Circuit’s
refusal to apply the rationale Bfy in the aftermath of the Supreme Couf@avis

decision as an error in law. Plaintiffs/appellant®ukeasked the Court to overturn the
Fourth Circuit’'s decision or, in the alternative,send the case back to the Fourth Circuit
for reconsideration in light of tHeavisdecision. The Court not only declined to hear the
appeal, but also declined to send the case batle tbourth Circuit for reconsideration.
Instead, the Court allowed the Fourth Circuit’'siden rejecting the rationale @fay and
upholding the public financing trigger provisiongtand.

Consequently, every circuit court to have considéhe constitutionality of a public
financing trigger provision—the First, Fourth, $idnd Eighth Circuits—has upheld the
trigger. The Supreme Court by denying certionabukein November 2008 allowed
this heavy weight of federal appellate court autkido stand.

1. Applying Davisto Public Financing Program Trigger Provisions

Applying theDavisCourt’s analytical structure and reasoning to asHes
constitutionality of public financing program triggprovisions reveals significant
distinctions between the Millionaire’s Amendmentigrublic financing program trigger
provisions—both with respect to the “burden” prarighe constitutional analysis and
with respect to the “government interest” pronghef analysis. Given these distinctions,
the Supreme Court correctly allowed the Fourth @it decision inDuketo stand.

241d. (quotingDay, 34 F.3d at 1360).

%d. at 437-38 (quotin@ay, 34 F.3d at 1360).
%101 F. 3d 1544 (8th Cir. 1996).
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28142 F. 3d 940 (6th Cir. 1998).



A. Public Financing Program Trigger Provision “Burden” Analysis

Regarding the “burden” on speech, avis Court’s analytical starting point was the
fact that “[u]nder the usual circumstances, theesagstrictions apply to all the
competitors for a seat™ This simply is not the case in the context ofljmuinancing
programs. Candidates participating in public ficiag programs are subject to much
more severe campaign finance restrictions thanidates who choose to finance their
campaigns using private funds.

» A candidate participating in a public financing gram is constrained by a much
lower limit or an outright prohibition on privat@wctributions than is a
nonparticipating candidate.

* A candidate participating in a public financing gram is subject to an
expenditure limit, whereas a nonparticipating ceat# is subject to no
expenditure limit.

* A candidate participating in public financing pragrs is often subject to
restrictions orhowthey can spend their campaign funds, while no such
restrictions apply to nonparticipating candidates.

» A candidate participating in a public financing gram is often subject to more
comprehensive auditing of campaign finances thannsnparticipating
candidate.

» A candidate participating in a public financing gram is often subject to more
extensive disclosure requirements than is a noiegating candidate.

In short, “under usual circumstances,” the samegicésnsdo notapply to a candidate
participating in a public financing program andamdidate who is not. A participating
candidate accepts significant burdens and disadgastis-a-visa nonparticipating
candidate from the get-go. TBeickleyCourt recognized this fact, explaining:

Any disadvantage suffered by operation of the liligy formulae under
[the public financing law] is thus limited to thiaigned denial of the
enhancement of opportunity to communicate withelleetorate that the
formulae afford eligible candidates. But eligickndidates suffer a
countervailing denial. As we more fully developela acceptance of
public financing entails voluntary acceptance oka&penditure ceiling.
Non-eligible candidates are not subject to thaitétion >

Comparing a system in which candidates start utidesame rulese(g, the

Millionaire’s Amendment system) to a system in whoaandidates start under different
rules €.g, a public financing system) is comparing applesramnges. The Supreme
Court inDavisgave no consideration whatsoever to the lattarasoe—the issue simply
was not before the Court.

% Davis v. FEG 128 S. Ct. at 2765.
%0 Buckley 424 U.S. at 95.



Is a privately-financed candidate who has beenatjpey under less restrictive rules than
her publicly-financed opponebtirdenedvhen the more severe restrictions willingly
suffered by the publicly-financed opponent are éasbit under a public financing
program trigger provision? The privately-finanaashdidate would still arguably be
operating under less restrictive rules than heliplydfinanced opponent notwithstanding
the operation of the trigger provision.

Consider the hypothetical example of two candidaeiesing for governor in a state that
offers a voluntary public financing option. Caratliel A decides to forego the public
financing option and instead privately finance b@mpaign under the state’s $10,000
contribution limit with no limit on how much she sapend. Candidate B decides to
participate in the public financing program andigequently, must agree to rarse
private contributiondeyond 10,000 $5 “qualifying contributions,” whiahe turned over
to the state, and to spend no more than the $iomikrant of public funds. If Candidate
A raises and spends $10 million, is Candidate Alened by a public financing program
trigger provision that provides Candidate B withta@1 million dollars in additional
public funds to match expenditures above $1 milbgra nonparticipating opponent?
Bear in mind that Candidate B remains bound byitbeeased $2 million spending limit
and may raise no private funds, while Candidat®®tiaues to raise private funds under
a $10,000 limit and spend as much as she raises+#llén and counting.

Unlike the Millionaire’s Amendment context, whehetself-financed candidate was
subject tamore restrictive campaign finance latvgat a non-self-financed opponent, a
self-financed candidate in the public financing textypically operates undégss
restrictive campaign finance lavisan a publicly-financed opponent, even whenggét
provision is in effect. Whereas tBavis Court concluded that under the Millionaire’s
Amendment, “the vigorous exercise of the right $e personal funds to finance
campaign speech producefdhdraising advantage®r opponents in the competitive
context of electoral politics:* the same can not credibly be said about publanfiing
program trigger provisions.

It is on this basis that the “burden” analysishia public financing context is
distinguishable from thBavis Court’s burden analysis in the Millionaire’s Ameneint
context.

B. Public Financing Program Trigger Provision “Government Interest”
Analysis

Even greater distinctions can be drawn betweegdrernment interests asserted and
rejected inDavisto justify the Millionaire’s Amendment and thoseat have been
asserted and accepted by the Supreme Court and ¢owds to justify constitutional
burdens that might be associated with public filrepprograms.

In Buckley the Supreme Court rejected several constitutionallenges to the federal
presidential public financing program. In doing 8@ Court recognized several

311d. at 2772 (emphasis added).



important governmental interests that support jgublancing generally—several of
which arguably justify any First Amendment burdémest might be deemed to result from
public financing program trigger provisions.

TheBuckleyCourt found that, in enacting the presidentialljguinancing program,
“Congress was legislating for the “general welfaxeteduce the deleterious influence of
large contributions on our political process, talftate communication by candidates
with the electorate, and to free candidates froeidpors of fundraising™

TheBuckleyCourt explicitly rejected the argument that thespiential public financing
program violated the First Amendment, reasoningjtth@public financing program was
“a congressional effort, not to abridge, restictcensor speech, but rather to use public
money to facilitate and enlarge discussion and@pation in the electoral procegmals
vital to a self-governing peop!é& The presidential public financing program, acéogd
to the Court, “furthers, not abridges, pertinemsEAmendment values’® The Court’s
elaboration on this point is worth quoting at ldngt

[T]he central purpose of the Speech and Press €damas to assure a
society in which “uninhibited, robust, and wide-apeublic debate
concerning matters of public interest would thrifige,only in such society
can a healthy representative democracy flouriskgidlation to enhance
these First Amendment values is the rule, not oegion. Our statute
books are replete with laws providing financialisissice to the exercise
of free speech, such as aid to public broadcastmugother forms of
educational media, and preferential postal ratesaaitrust exemptions
for newspapers>

TheBuckleyCourt continued:

It cannot be gainsaid that public financing as amseof eliminating the
improper influence of large private contributionsthers a significant
governmental interest. In addition, the limitsaamtributions necessarily
increase the burden of fundraising, and Congregseply regarded public
financing as an appropriate means of relieving mpgoty Presidential
candidates from the rigors of soliciting privatetibutions>®

Importantly, with respect to public financing pragr trigger provisions, thBuckley

Court rejected the argument that the public finag@rogram is unconstitutional because
“it does not treat all declared candidates the s&h&he Court concluded that Congress
“was justified in providing both major parties fd@linding and all other parties only a

%2 Buckley 424 U.S. at 91.

31d. at 92-93 (emphasis added).

*1d. at 93.

%1d. at 93 n.127 (internal citations omitted).
*°1d. at 96.

1d. at 97.



percentage of the major-party entitlemetit. The Court recognized that providing the
same amount of funding to all parties would “makeaisy to raid the United States
Treasury.*® The Court examined the formula by which the fatipublic financing
program differentially allocates public funds tojoraand minor party candidates and
concluded:

[T]he choice of percentage requirement that bestrammodates the
competing interests involved was for Congress tkemaVithout any
doubt a range of formulations would sufficientlyfact the public fisc
and not foster factionalism, and would also recogitine public interest in
the fluidity of our political affairs. We can nsay that Congress’ choice
falls without the permissible rang®.

Unlike the Millionaire’s Amendment scrutinized avis, which the Court found
advanced no legitimate governmental interest, gesy®sf public financing was found by
the BuckleyCourt to advance governmental interests “vital sel&governing people**

Whereas the Millionaire’s Amendment did not advatih@egovernmental interest in
preventing corruption becauseritreasedhe size of allowable private contributions for
certain candidates and discouraged the non-congiptipenditure of personal funds,
public financing programs have been found by tharCw further the significant
governmental interest of eliminating the impropdgtience of large private
contributions.*?

Considering specifically the constitutionality aflgic financing trigger provisions, a
court followingBuckleyshould recognize that just as the presidentialipéinancing
program’s provisions allocating precious limitedbpea resources to the races where they
are most needee@.Q, differential allocation of funds to major and mirparty

candidates) advances the important governmengiisitin protecting the public fisc, so
too do public financing trigger provisions thatakte public resources to races where
they are most needed.g, races in which nonparticipating candidates oepahdent
groups spend well in excess of the original allottad public funds to participating
candidates) advance the important governmentakisitén protecting the public fisc.

Further, the viability of public financing progrardepends on candidates’ voluntary
decision to participate. If participating candekato not receive sufficient funds to run
competitive races, serious candidates simply vatlparticipate. Given that tliguckley
Court found that public financing generally is sagpd by strong governmental
interests, it stands to reason that mechanismsasitiigger provisions that are designed
to ensure the viability of public financing progrsuare supported by the same
governmental interests.

*®d. at 98.
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Again, a hypothetical example can illustrate thmportant point of law. In designing a
public financing programs, where a legislature deiees that a highly competitive race
for the office of state representative costs $lionil surely it is constitutionally
permissible undeBuckleyfor the legislature to enact a public financinggreom that
allocates $1 million in public funds to all eligibparticipating candidates. But
recognizing that only 10% of races for state legigie are competitive, and that the other
90% noncompetitive races cost only $500,000, thisleture might wisely choose to
allocate only $500,000 initially to participatingradidates in order to advance the
important governmental interest in protecting thbl fisc—but to incorporate into the
public financing program a trigger provision thibeates up to an additional $500,000
on a matching basis to candidates in the approei|ma0d% of races that are competitive,
where the participating candidate’s opponent spendgcess of $500,000.

Given thatBuckleyestablishes the constitutionality of a progrant #ilacates $1 million
to every participating candidate, a program deslgoeorotect the public fisc by
targeting $1 million only to those races whers itruly needed, and allocating a lesser
amount in other races, is likewise constitutionaderBuckley

V. Conclusion

Opponents of public financing laws have and mayinae to argue that public financing
programs generally, and public financing prograigger provisions specifically, are
unconstitutional under the Supreme Cout&visdecision. But, simply put, tHeavis
Court did not decide the issue and public finang@regram trigger provisions can be
distinguished from the Millionaire’s Amendment ifidated inDavis. Furthermore, the
overwhelming weight of federal court authority—inding the Fourth Circuit decision
this year inDuke which the Supreme Court left standing when itided to review the
decision last month—makes clear that public finag@rograms generally, and trigger
provisions specifically, are constitutional.
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